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NOTARIAL ACTS AND VOTING 


Amendment to 10 USC 936(a), (Art. 136, UCMJ)— 
Public Law 85-589 was approved by the President on 
5 July 1960. This amends Section 936(a), Title 10, 
USC, and Article 186, UCMJ by extending the notarial 
authority possessed by the individuals described in 10 
USC 936(a) to authorize such individuals to administer 
oaths and to perform notarial acts for certain civilians 
outside the United States, Canal Zone, Puerto Rico, 
Guam and the Virgin Islands. Notations made in Title 
10, U.S. Code and the MCM should reflect the following: 
“Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress 
assembled, That section 936(a) of title 10, United States 
Code, is amended by inserting the words ‘by persons 
serving with, employed by, or accompanying the armed 
forces outside the United States and outside the Canal 
Zone, Puerto Rico, Guam, and the Virgin Islands,’ after 
the words ‘wherever they may be,’ in the introductory 
clause.” The Amendment is of special importance to 
the thousands of military dependents and civilian em- 
ployees in overseas areas who will desire to vote by 
absentee process in the 1960 elections. 


POSTGRADUATE INSTRUCTION 


Letter application for postgraduate instruction is no 
longer required or desired. Officers desiring consider- 
ation for such instruction must complete blocks 5 and 
5A of the new Officer Preference and Personal Infor- 
mation Card (NAVPERS 2774) currently being dis- 
tributed (BUPERS INSTR 1301.25A of 24 June 60). 
Eligibility requirements and curricula descriptions are 
contained in BUPERS NOTE 1520 of 31 May 1960. 
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LIABILITIES OF OFFICERS’ MESSES 


The plaintiff, Richard A. Holcombe, Jr., was civilian 
manager of the Commissioned Officers’ Mess at the 
United States Naval Air Station, Patuxent River, Mary- : 
land. On April 12, 1956, he instructed Loretta Roller, 
also an employee of the Officers’ Mess, to proceed in his 
personal automobile to the Post Commissary for the 
purpose of obtaining salad dressing needed for a lunch- 
eon at the Mess. While driving the plaintiff’s car on 
this errand, Miss Roller lost control of the vehicle, and 
it left the rcad and was completely destroyed. 

On the first trial of this case, the District Court dis- 
missed the complaint on the ground that the employee of 
the mess (a typist) whose negligence was responsible 
for plaintiff’s damage, (the manager) was not acting 
within the scope of her employment. On appeal, this 
judgment was vacated (See Holcombe v. U.S., 259 F. 2d 
605, 4th Cir. 1958). 

This decision answers a long uncertain question as to 
whether a non-appropriated fund activity is a “federal 
agency” within the meaning of the Tort Claims Act so 
as to make the United States liable for the negligence 
of an employee of the Mess. 

In reversing the lower court, it was held that since | 
the various armed services are parts of the “executive 
departments” of the United States within the Federal 
Tort Claims Act, and since Officers’ Messes, like post ex- 
changes, are “integral parts” of the armed services, it 
follows that they are expressly included within the defini- 
tion of “federal agency” in the Act. 
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RIGHT TO COUNSEL 
during 
PREARRAIGNMENT INTERROGATION 


By LT JOHN W. BOULT, USNR* 
q Peruars THE MOST crucial period of time 


in the crime solving process is that period 
immediately following the arrest of a suspect 
during which he is questioned by his arresters. 
This interval is important not only because the 
majority of confessions are then adduced, but 
also because many innocent persons then quickly 
exonerate themselves of guilt without embar- 
rassing involvement in more formal proceed- 
ings. This interval is also of utmost importance 
to law enforcement agents and criminal investi- 
gators because it is during this time that the 
danger of committing errors is greatest. 

The rights of the suspect during this period 
are fundamental to the scheme of military jus- 
tice and are jealously guarded by the Court of 
Military Appeals. For the most part these 
rights are embodied in Article 31, Uniform 
Code of Military Justice. The extreme impor- 
tance of Article 31 during post-arrest interro- 
gation has been discussed at length in previous 
issues of the JAG JOURNAL. The purpose 
of this article is not to review those discussions, 
but to supplement them by exploring another 
facet of rights of a suspect; i.e., the right to 
counsel during interrogation prior to the pre- 
ferring of charges. - 


MOORE-TO-GUNNELS—CAVEAT FOR 
INVESTIGATORS 


| N THE CASE of United States v. Moore ? the 
Court of Military Appeals was called upon to 
determine the admissibility of a confession in 
the light of the fact that the suspect was not 
furnished with counsel during the interroga- 
tion which produced the confession. Upon this 
point the Court said: 


As a second basis for assault on the voluntariness of 


*Lieutenant John W. Boult, USNR, is presently an Appellate Gov- 
ernment Counsel in the Office of the Judge Advocate General. He 
received the B.A. degree from the University of the South in 1955 
and the LL.B. degree from Vanderbilt University Law School in 
1958. Lieutenant Boult holds membership in the Tennessee and 
Federal Ber Associations and the American Bar Association. 

1. } t ts and Confessions—A Problem Arising from 
Article 31 Uniform Code of Military Justice, JAG JOURNAL, 
Jan. 57, p. 3; Cheplin, Article 31, UCMJ—A Guide for Investi- 
gators, Part I, JAG JOURNAL, July 57, p. 11; Part Il, JAG 
JOURNAL, Aug. 57, p. 3. 

2. 4 USCMA 482, 16 CMR 56 (1954). 








these confessions, defense counsel argues that the ac- 
cused was not furnished with counsel during the in- 
terrogations. While it is worthy of note that he is not 
known to have made any request therefor, the complete 
answer to this contention is that no right exists to be 
provided with appointed military counsel prior to the 
filing of charges.* (emphasis added) 


This holding was in accord with a previous de- 
cision of the Court in the case of United States 
v. Manuel* involving similar facts. While the 
Moore decision has not been overruled, the two 
statements stressed above have become ominous 
negative pregnant. 

Major Gunnels, U.S. Air Force, was inter- 
viewed by investigative agents on 12 May 1955. 
After being warned of his rights under Article 
31, and before answering any questions, Gun- 
nels told the agents that he desired to make no 
statement until he had an opportunity to consult 
with counsel. The agents then permitted Gun- 
nels to go to the Office of the Staff Judge Advo- 
cate to seek counsel. At the Staff Judge Advo- 
cate’s Office he was frustrated in his quest for 
legal advice because the Staff Judge Advocate 
had instructed his staff not to advise Gunnels 
and because of an Air Force Regulation which 
purportedly prohibited the lawyer-officers from 
advising him. In effect, he was told by the 
attorney with whom he talked that he would 
receive no help there. 

Gunnels then returned to the investigative 
agent and submitted to an interview, uncoun- 
seled. During the course of this interview he 
made several statements which were later made 
the basis of additional charges against him in 
a trial by general court-martial. Gunnels was 
later convicted of a number of violations of the 
UCM, including violations contained in these 
additional charges. 

The Court of Military Appeals was then 
called upon to determine the validity of these 
convictions in the light of the factual back- 
ground set forth above. In their decision in 
United States v. Gunnels * the Court said: 

We .. . strongly condemn the practice, which appears 
3. 4 USCMA at 486, 


4. 3 USCMA 739, 14 CMR 157 (1954). 
5. 8 USCMA 130, 23 CMR 354 (1957). 
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to be common in the military, of telling a suspect that 
he cannot consult with counsel in connection with an 
interrogation by enforcement agents. (emphasis 
added) 


Thus, the factual distinctions between Moore 
and Manuel on the one hand, and Gunnels on 
the other, are clear. In neither Moore nor 
Manuel did the suspect ask for counsel, and con- 
sequently in neither of those cases was he told 
anything regarding his right to such counsel. 
Therefore, it appears that the evil condemned 
in Gunnels is misinforming the suspect regard- 
ing his right to consult with Counsel once the 
suspect has broached the subject. 


THE GUNNELS DECISION left a somewhat 
minor question unresolved. The culprit in 
Gunnels was obviously the Staff Judge Advo- 
cate.’ Would the result have been the same if 
an investigative agent had been the one who 
misinformed the suspect regarding his rights? 
Any doubts in this regard were quickly allayed 
in the case of United States v. Rose’ In that 
case the accused, immediately after being ap- 
prehended by investigative agents and being 
warned under Article 31, said, “I would like to 
call my attorney.” The agents informed him 
that he could not. The accused’s subsequent 
confession was held inadmissible by the Court 
of Military Appeals, citing Gunnels. 

A few observations, based on the foregoing, 
should be helpful to investigators during their 
initial interview with a freshly arrested suspect. 
Of course, it goes without saying that a com- 
plete and thorough Article 31 warning is essen- 
tial at the outset. The rule of Gunnels and 
Rose does not require the investigator to volun- 
teer upon his own initiative the advice that the 
suspect has a right to consult counsel before 
making a statement. It merely requires that 
in the event the suspect indicates a desire for 
counsel, then the suspect must be told that he 
has such a right and that he need not make any 
statement until he has consulted with counsel. 
If the suspect is not so advised when he raises 
the subject, any incriminating statement made 
by him will be inadmissible in court-martial. 

The rule emerging from Gunnels and Rose 
leaves open to question a few problems which 
may be the source of confusion. One is the 
question of how emphatically or how definitely 
must a suspect indicate that it is legal advice 


6. 8 USCMA at 134. 

7. “...mno one in the Staff Judge Advocate’s Office informed the 
accused of his right to have a lawyer of his own selection present 
to aid him during the questioning by the police officer. That is 
the crux of the error in this case. That is all we now hold.” 
8 USCMA at 135. 

8. 8 USCMA 441, 24 CMR 251 (1957). 
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he desires. For example, what is the applica- 
bility of the rule in cases where the suspect 
asked to see “an officer’’, “my C.O.”, “the Chap- 
lain’, “the Doctor”, “my mother”, etc. Of 
course, there has been no ruling upon such re- 
quests. Must an investigator respond to all 
such requests by producing the person asked 
for, or by producing a qualified lawyer, or what? 
Perhaps a clue to the answer to this problem is 
contained in the decision of the Court of Mili- 
tary Appeals in the case of United States v. 
Wheaton. In that case the accused inquired 
if he could “have any kind of counsel”, and was 
told that he could not. The Court had no dif- 
ficulty applying the Gunnels exclusion to the 
accused’s confession. 


IT IS SUGGESTED that in assessing the va- 
lidity of the various and sundry requests that 
a suspect may make at an interrogation, the 
position or status of the individual for whom 
he asks is not as important as the nature of 
the help he desires. Regardless of what indi- 
vidual the suspect asks to see, if it appears that 
he desires advice and guidance of a legal nature, 
the investigator acts at his peril if he does not 
respond with the advice demanded by Gunnels; 
i.e., the suspect has every right before answer- 
ing questions to consult with an attorney, or 
anyone else who the suspect feels can advise him 
of his legal rights. On the other hand, if it 
appears that the suspect merely wants the com- 
forting presence of someone close to him during 
his time of trouble, or through feelings of shame 
wants to “tell someone else first,” then the in- 
vestigator is justified in denying the request 
and proceeding with the interview. Even in 
the latter instance, however, it is suggested that 
in the interest of caution, the investigator tell 
the suspect he has a right to legal counsel if he 
wants it. 

Also, the problem should be discussed as to 
whether an investigator may safely endeavor 
to “talk him out of” his request for a lawyer. 
While an investigator is in a marginal area in 
doing so, it would appear that such persuasion 
would not necessarily contaminate a confession. 
The evil condemned in Gunnels and Rose was 
the misinforming of the suspect regarding his 
rights. Therefore, so long as the investigator 
clearly tells the suspect that he has a right to 
consult a lawyer before answering questions, 
the fact that the suspect was dissuaded from his 
request should not taint a confession. 

It is not altogether uncommon for a suspect, 
especially a first offender, to ask his arresters 

9. 9 USCMA 257, 26 CMR 37 (1958). ; 
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the simple question, ‘““When do I get a lawyer?” 
Viewed in the light of Gunnels, this question is 
extremely vexing to investigators. In all prob- 
ability the suspect is inquiring out of simple 
curiosity when someone is going to appear who 
is “on his side”. The question does not indicate 
a desire to have counsel “right now”, or an un- 
willingness of the suspect to submit to an in- 
terview without one. But can the investigator 
answer the question by saying “when and if 
charges are preferred against you”? This isan 
accurate answer based upon the normal course 
of military pre-trial proceedings. However, 
this answer is fraught with danger. Even 
though the suspect has not requested counsel 
“now”, the answer given above, though gener- 
ally accurate, clearly creates the impression 
that the suspect is not entitled to counsel until 
charges are preferred. Therefore, investi- 
gators should avoid the above language. A 
much safer reply to the question would be, “mil- 
itary counsel will not be appointed for you until 
such time as charges are preferred, but if you 
feel you need a lawyer before that time, you 
have a right to one”. In short, though the 
question arises out of pure curiosity, it ap- 
proaches too close to the Gunnels rule to be 
lightly regarded, and it calls upon the investi- 
gator to inform the suspect of his rights under 
that rule. Needless to say, such curt answers 
as, “soon enough” or “that’s up to the C.O.” will 
not be countenanced. 


FINALLY, THE QUESTION arises as to how 
far the investigator must go in honoring a sus- 
pect’s request for counsel. In other words, 
when the suspect has requested counsel, and has 
been informed of his right thereto, and then 
persists in his desire, what actions are then 
called for on the part of the investigator. While 
Gunnels merely condemned misinforming a 
suspect that he did not have a right to counsel, 
the rule would be a hollow one indeed if the 
suspect’s freedom to exercise the right is re- 
stricted in any way. Therefore, if the suspect 
persists in his desire for counsel before ques- 
tioning, he must be given a reasonable oppor- 
tunity to obtain one. This may entail the free 
use of a telephone, or, if circumstances permit, 
a visit to the Staff Legal Officer. Let us 
assume, however, that such efforts are futile. 
Must the investigator now defer questioning 
until such time as the suspect has consulted with 
counsel? Such delay is not necessary as a mat- 
ter of law, especially if the circumstances pre- 
sent a pressing need to prevent the removal of 
criminal goods or the discovery of other sus- 
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pects. Since the suspect has been advised that 
he does not have to answer any questions at all; 
that he has a right to counsel before answering; 
and has been given an opportunity to obtain a 
lawyer, any statements made by the suspect in 
this setting are wholly voluntary. 


THE GUNNELS EXCLUSION—RULE OF 
EVIDENCE OR ELEMENT OF DUE 
PROCESS. 


EQUALLY IMPORTANT AS the question of 
the application of the Gunnels exclusion is the 
question regarding the legal effect of its viola- 
tion. Assuming that a confession has been ad- 
mitted into evidence in clear violation of the 
Gunnels rule the question arises whether such 
admission amounts to reversible error as a mat- 
ter of law—is there a denial of military due 
process; or whether the error be “tested” for 
prejudice and possibly be rendered harmless by 
an abundance of convicting evidence outside the 
confession? 

Since the question involves an extrajudicial 
confession, there is a tendency to assume imme- 
diately that due process has been violated, or at 
least the doctrine of general prejudice applies 
and therefore the conviction must fall. Upon 
examination, however, this assumption is not 
entirely easy to support. While the Court of 
Military Appeals gave lip service in Gunnels 
to the phrase “due process’,”® it is not entirely 
clear that they actually considered due process 
to have been violated.11 Language later used 
by the court in United States v. Melville * also 
raises doubt whether the concept of due process 
is applicable in Gunnels’ violations. 

Similarly, the relationship between the Gun- 
nels exclusion and Article 31 is not altogether 
clear. That the admission of a confession ob- 
tained in violation of Article 31 calls for an 
tained in violation of Article 31 calls for an 
application of the doctrine of general prejudice 
is beyond question.’* Therefore, if it can be 
said that a violation of the Gunnels rule is tanta- 
mount to a violation of Article 31, the doctrine 
of general prejudice would apply equally to 
Gunnels violations. However, the task of im- 
porting Gunnels into Article 31 is not an easy 
one. The provisions of Article 31 are familiar 


10. “. . . the United States Supreme Court clearly held the require- 
ments of due process are violated if a person suspected of a 
crime is deprived of the assistance of his own Counsel at a 
‘secret inquisition’ by law enforcement agents.” 8 USCMA at 
135. 

11. That violations of due process usually require complete reversal, 
see U.S. v. Woods, 2 USCMA 203, 8 CMR 8 (1953); U.S. v. Clay, 
1 USCMA 74, 1 CMR 74 (1951). The findings in Gunnels were 
only partially reversed. 

12. 8 USCMA 597, 25 CMR 101 (1958). 

13. See U.S. v. Wilson and Harvey, 2 USCMA 248, 8 CMR 48 (1953). 
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to all, but for purposes of emphasis are set 
forth below: 
ART. 31. Compulsory self-incrimination prohibited. 

(a) No person subject to this code shall compel any 
person to incriminate himself or to answer any question 
the answer to which may tend to incriminate him. 

(b) No person subject to this code shall interrogate, or 
request any statement from, an accused or a person sus- 
pected of an offense without first informing him of the 
nature of the accusation and advising him that he does 
not have to make any statement regarding the offense of 
which he is accused or suspected and that any statement 
made by him may be used as evidence against him in a 
trial by court-martial. 

(c) No person subject to this code shall compel any 
person to make a statement or produce evidence before 
any military tribunal if the statement or evidence is not 
material to the issue and may tend to degrade him. 

(d) No statement obtained from any person in viola- 
tion of this article, or through the use of coercion, un- 
lawful influence, or unlawful inducement shall be re- 
ceived in evidence against him in a trial by court-martial. 

Of course, the most important portions of 
this article are subsections (a), (b) and (d). 
Subsections (a) and (b) import into military 
law the privilege against self-incrimination 
guaranteed to all persons by the Fifth Amend- 
ment of the United States Constitution.** The 
Article 31(b) warning is, of course, completely 
unrelated to Gunnels. Subsection (d), after 
providing that no statement obtained in viola- 
tion of this article shall be received in evidence, 
provides further that no statement obtained 
through the use of coercion, unlawful influence 
or unlawful inducement shall be received in evi- 
dence. The question then arises whether a 
statement obtained after a denial of request for 
counsel is coerced, unlawfully influenced or un- 
lawfully induced. It is important to remember 
that the Gunnels, Rose and Wheaton opinions 
make no mention whatsoever of Article 31, and 
did not even raise the question of voluntariness. 
Whether such omission was deliberate or in- 
advertent is open to doubt. Although it is true 
without question that a suspect would be “less 
likely” to confess if he were advised by a lawyer 
in the premises, this fact does not necessarily 
touch upon the question of voluntariness. 

Article 31 does not require investigators to 
set up the interrogation environment in which 
the suspect is “least likely” to confess. It 
merely requires that investigators do nothing 
to impair the freedom of will of the accused.*® 
That is to say, the full and complete freedom of 
the suspect to speak or stand mute must re- 
main intact.** Therefore, if nothing is done or 


14. See Cheplin Article 31, UCMJ—A Guide for Investigators, Part I, 
JAG JOURNAL, July 1957. 

15. Ibid., See also, Part Il, JAG JOURNAL, August 1957. 

16. See U.S. v. Josey, 3 USCMA 767, 14 CMR 185 (1954). 
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said to the suspect which creates in his mind 
either fear or injury or hope of advantage then 
the issue of involuntariness has not been raised. 
It is submitted that the mere denial of a request 
for counsel, of itself, does not constrict in any 
way the mental freedom of the suspect. This 
was reflected in two recent decisions of the 
U.S. Supreme Court,” in cases coming up from 
the States under the due process clause of the 
Fourteenth Amendment. 

While the Supreme Court did indicate in Ci- 
cenia V. Lagay * that its holding would have 
been different if the case had arisen in the fed- 
eral system,” this in no way suggests that the 
Supreme Court would impose a Gunnels rule 
on federal investigators. This statement mere- 
ly points out that the case would have been eas- 
ily disposed of under the rule announced in 
McNabb v. United States ® which does not ap- 
ply to the military," and which is unrelated to 
the question of the right to counsel. The Mc- 
Nabb rule is discussed in the concluding por- 
tion of this article. 


In SUMMARY, THE RATIONALE of the 
cases decided thus far does not clearly place the 
Gunnels rule either within the area of military 
due process or within the area of Article 31. 
This suggests that perhaps the Gunnels rule is 
an independent exclusionary rule of evidence 
based upon a concern for procedural fairness. 
This suggestion is supported by a basic differ- 
ence between the practical reasons for exclud- 
ing coerced confessions and the practical rea- 
sons for excluding confessions obtained in 
violation of Gunnels. Coerced confessions are 
excluded primarily because they are likely to be 
false or unreliable.22 Confessions obtained in 
violation of Gunnels are excluded not because 
of any doubt regarding their reliability, but out 
of a concern for fair play. Therefore, it cannot 
be said with certainty at this point that the erro- 
neous admission of a statement obtained in vio- 
lation of Gunnels may not be cured by evidence 
of guilt from a source other than the tainted 
statement, or application of the doctrine of com- 
pelling evidence. However, it is somewhat 
doubtful that the Court of Military Appeals will 
utilize the compelling evidence rule where con- 
fessions are involved, regardless of the reason 
for confession being inadmissible. 


(Continued on page 63) 

17. Crooker v. California, 357 U.S. 433 (1958); Cicenia v. Lagay, 
357 U.S. 504 (1958). 

18. 357 U.S. 504 (1958). 

19. 357 U.S. at 508-509. 

20. 318 U.S. 332. 

21. That the McNabb rule does not apply to the military sec., U.S. v. 
Moore, 4 USCMA 482, 16 CMR 56 (1954). 

22. See, Morgan, BASIC PROBLEMS OF EVIDENCE (1954), p. 246. 
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DISOBEDIENCE OF ORDERS 


The Role of Trial Counsel 
By LT NORMAN B. HIGGINBOTHAM, USNR* 


NLIKE THE OFFENSES of unauthorized 
U absence and theft discussed elsewhere in 
this series, each of which is incorporated 
under one article of the Code, offenses involving 
disobedience of orders are set forth in three sep- 
arate articles: UCMJ Articles 90,9land 92. All 
disobedience offenses notwithstanding their dif- 
ferences require the Government to prove gen- 
erally that there was a lawful order issued to 
the accused which he did not obey. The dis- 
obedience contemplated under Article 92 is a 
mere failure to obey (perhaps through neglect), 
while the gravamen of the offense under 
Articles 90 and 91 lies not so much in the fact 
that some lawful order was disobeyed but in 
the fact that disobedience under the circum- 
stances amounted to an intentional defiance of 
superior authority. This defiance, when di- 
rected toward an officer (Article 90) is deemed 
sufficiently serious to authorize the death pen- 
alty in time of war. Thus, disobedience in the 
eyes of the military is classed with mutiny, de- 
sertion, aiding the enemy, etc. 
The three articles as they apply to our sub- 
ject are: 


ARTICLE 90: Any person subject to this code who 
willfully disobeys a lawful command of his superior 
officer, shall be punished. .. . 
ARTICLE 91: Any warrant officer or enlisted person 
who willfully disobeys the lawful order of a warrant 
officer, non-commissioned officer, or petty officer, shall 
be punished... . 
ARTICLE 92: Any person subject to this code who 
(1) Violates or fails to obey any lawful general 
order or regulation, or 
(2) Having knowledge of any other lawful order 
issued by a member of the Armed Forces, which 
it is his duty to obey, fails to obey the same, 
shall be punished... . 


Let us imagine a simple fact situation where- 
in certain of these offenses may have been com- 
mitted and assume that you, a relatively inex- 
perienced trial counsel, are assigned to the case. 
These are our facts: 





* Lieutenant Norman B. Higginbotham, USNR, is presently as- 
signed to the District Legal Office of the Sixth Naval District. He 
received his BA degree in 1955 and his LLB in 1958 from the Uni- 
versity of Virginia. A member of the Virginia Bar and the American 
Bar Association, Lieutenant Higginbotham is a certified trial and 
defense counsel. 


Harold B. Happy, on liberty celebrating his recent 
advancement to BM3, returned to his ship around 2300 
on 10 May 1960 for the purpose of obtaining more cash. 
He walked confidently past the quarterdeck watch, a 
seaman named Will Watchful, who, not recognizing his 
shipmate, ordered him to stop and identify himself. 
Happy merely grinned, winked at Watchful and without 
slowing down proceeded past the watch shack. Watch- 
ful then notified the OD, Ensign Alert, who after a brief 
search found Happy on the fantail. Ensign Alert rec- 
ognized Happy as a Boatswain from the Second Division 
whose cavalier attitude at a recent Captain’s Mast had 
singled him out from the others who had appeared be- 
fore the Old Man. Ensign Alert ordered Happy to sur- 
render his liberty card and when Happy made some 
comment about “who needs a liberty card”, Ensign Alert 
ordered Happy below to repair to his compartment. In- 
stead, Happy walked in the opposite direction, with his 
back toward Ensign Alert and after some delay took 
a sip from what looked like a brown whiskey bottle and 
tossed the bottle overboard. He was heard to say “Let’s 
let the fish celebrate, too.” Ensign Alert again ordered 
Happy below. Whereupon Happy grinned submissively 
at the OD and hurried forward down the ladder to- 
ward the Second Division Compartments. 


The day after this occurrence you are notified 
that Happy will be tried by special court-martial 
and that you are trial counsel. Armed with the 
Manual for Courts-Martial and a copy of The 
Law Officer (Dept. of Army Pamphlet No. 27-9 
of April 1958) you examine the charges and 
specifications and find them to be in proper form 
as follows: 


CHARGE I: Violation of the Uniform Code of Military 
Justice, Article 90. 

SPECIFICATION: In that Harold B. Happy, boatswain’s 
mate third class, U.S. Navy, U.S.S. Temperance, having 
received a lawful command from Alfred Alert, Ensign, 
U.S. Navy, his superior officer, to surrender his liberty 
card to the said officer, did, on board said ship on or 
about 10 June 1960 wilfully disobey the same. 

CHARGE II: Violation of the Uniform Code of Military 
Justice, Article 92. 

SPECIFICATION 1. In that Harold B. Happy, boat- 
swain’s mate third class, U.S. Navy, U.S.S. Temper- 
ance, having knowledge of a lawful order issued by Will 
Watchful, seaman, U.S. Navy, a quartermaster of the 
watch of said ship, to “stop and identify yourself”, or 
words to that effect, an order which it was his duty to 
obey, did, at the quarterdeck aboard said ship, on or 
about 10 June 1960, fail to obey the same. 


(Continued on page 54) 
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OFFICE OF THE JUDGE ADVOCATE GENERAL 


The Navy’s law firm is a team of officer-lawyer specialists serving the Naval Establishment on a world-wide basis. 
Headquarters of the law firm, located at Washington, is the Office of the Judge Advocate General of which the 
Office of the Judge Advocate General, West Coast, is an integral part. The Office of the Judge Advocate General 
was authorized by an Act of Congress, June 8, 1880 (21 Statutes at Large 164; 10 United States Code 5148). 


The Head of the Office is the Judge Advocate General, who is assisted in his mission by a team of four principal 
military assistants—the Deputy and three Assistant Judge Advocates General. The Divisions of International, 
Administrative, and Civil Law, together with the Admiralty and Litigation Divisions are responsive to the Assistant 
JAG for International and Administrative Law. Military Personnel, Legal Assistance, and the Plans and Policy 
Divisions are responsive to the Assistant JAG for Personnel, Reserve and Planning. Military Justice, Appellate 
Defense and the Investigations Divisions are responsive to the Assistant JAG for Military Justice. 








CAPTAIN ROBERT D. POWERS, JR., U.S. NAVY 
Deputy and Assistant Judge Advocate General 


Captain Robert D. Powers, Jr., U.S. Navy, was Director of the Office of the Judge Advocate General, West Coast, 
San Bruno, California, prior to his appointment as the Deputy and Assistant Judge Advocate General of the Navy. 
He engaged in general law practice in Portsmouth, Virginia, for nine years during which time he was commissioned 
in the Naval Reserves. Called to active duty before World War II he was assigned as the Legal Officer at the new 
Naval Operating Base at Trinidad. Thereafter, Captain Powers was assigned to the Office of the Judge Advocate 
General, Washington, where he served in the Military Law Division and as International Law Officer. During this 
period he was Counsel for the Naval Court of Inquiry to investigate the Japanese attack on Pearl Harbor, and later 


the Secretary of the Navy’s designee to approve and prepare the reports to Congress of claims resulting from the 
explosion at Port Chicago, California. 


From 1947 to 1950 Captain Powers served as Fleet Legal Officer for the Commander in Chief, U.S. Atlantic Fleet. 
Returning to the Office of the Judge Advocate General in 1950, he had duty as Director of the Administrative Law 
Division and member of a Board of Review. During this time he went to Spain as legal advisor to the U.S. Nego- 
tiating Group in connection with obtaining United States base rights which resulted in the Bases Agreement of 
1953. In 1956 Captain Powers returned to the Office of the Judge Advocate General as Assistant Judge Advocate 
General (International and Administrative Law) after a tour as District Legal Officer, Fifth Naval District. 


A graduate in law from the Washington and Lee University, Captain Powers is a member of the Virginia Bar, and 
is admitted to practice before the U.S. Supreme Court and the U.S. Court of Military Appeals. He is a member 


of the Phi Alpha Delta, the American and Federal Bar Associations, the Judge Advocates Association and the Amer- 
ican Society of International Law. . 
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CAPTAIN JAMES R. CARNES, USN 


Captain Carnes, Assistant Judge Advocate General for 
International and Administrative Law, was formerly 
District Legal Officer of the Twelfth Naval District and 
Legal Officer on the Staff of the Commander, Western 
Sea Frontier. Among his earlier assignments are tours 
of duty with the Bureau of Naval Personnel and the 
Sixth Naval District as District Legal Officer. From 1953 
until 1956, Captain Carnes served as Director of the 
Legislative Division, Office of the Judge Advocate General, 
which, prior to the establishment of the Office of Legisla- 
tive Liaison, was responsible for the Navy Department 
legislative liaison. Called to active duty prior to World 
War II, Captain Carnes served in destroyers during com- 
bat operations in the South Pacific and later on the staff 
of the Commander Destroyers, Pacific Fleet, where 
he received the Bronze Star Medal for meritorious 
service. A graduate of Georgia Tech and member of the 
first class to be commissioned following the creation of 
the Naval ROTC program, Captain Carnes later gradu- 
ated from the Emory University Law School. He is a 
member of the Georgia and American Bar Associations, 
the Federal Bar Association and the American Society 
of International Law. 





Captain Munster is Assistant Judge Advocate General 
for Personnel, Reserve and Planning, and is the Public 
Information Officer for the Office of the Judge Advocate 
General. During his prior duty as Commanding Officer, 
School of Naval Justice, that School was expanded to 
include U.S. Army enlisted personnel, thus becoming an 
all-service institution. Captain Munster has served 
tours of duty as District Legal Officer in the Fifteenth 
and Thirteenth Naval Districts, and with the Office of the 
Chief of Naval Operations. During World War II he was 
assigned security duties in connection with several Naval 
Operating Bases, Facilities and Stations in the Pacific 
Ocean areas and the Aleutians. For three years he was 
special lecturer on law at the National Naval Medical 
Center while serving as General Inspector in the Office 
of the Judge Advocate General. A graduate of the 
University of Texas Law School, Captain Munster also 
holds the degrees Master of Arts and the Doctor of 
Juridical Science. He is a member of the Texas and 
American Bar Associations, the Federal Bar Association 
and the American Economics Association. 





CAPTAIN JOE H. MUNSTER, USN 








CAPTAIN MACK K. GREENBERG, USN 


562313—60——_2 


Captain Greenberg, Assistant Judge Advocate General 
for Military Justice was formerly the Assistant Judge 
Advocate General for Personnel, Reserve and Planning. 
Among his prior duty assignments have been tours with 
the School of Naval Justice as executive officer and the 
District Legal Officer, Potomac River Naval Command. 
As Staff Legal Officer for Commander Service Force, U.S. 
Atlantic Fleet, Captain Greenberg organized and co- 
ordinated the first Atlantic Fleet Seminar on Discipline 
and the Uniform Code of Military Justice. While in the 
Office of the Judge Advocate General, he developed the 
concept of the JAG Task Force to help provide qualified 
lawyers for Commands where legal talent was not other- 
wise available. During World War II he was awarded 
the Bronze Star Medal for meritorious service aboard the 
USS KASAAS during the invasion of southern France. 
A graduate of Boston University School of Law, Captain 
Greenberg is a member of the Massachusetts Bar and 
the Massachusetts Law Society, the Federal Bar Asso- 
ciation, the American Bar Association and the Judge 
Advocates Association. He is admitted to practice be- 
fore the Circuit Court of Appeals for the District of 


Columbia, the U.S. Supreme Court and the U.S. Court 
of Military Appeals. 
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DISOBEDIENCE 


(Continued from page 51) 


SPECIFICATION 2: In that Harold B. Happy, boat- 
swain’s mate third class, U.S. Navy, U.S.S. Temper- 
ance, did, on board said ship, on or about 10 June 1960, 
violate a lawful general regulation, to wit: Article 1269, 
United States Navy Regulations, dated 9 August 1948, 
by possessing alcoholic liquor for beverage purposes 
aboard said ship. 


The burden is now upon you, as trial counsel 
representing the Government, to prove beyond a 
reasonable doubt, each and every element of the 
offenses set forth. Certain questions come to 
mind. What exactly must the trial counsel 
prove? What evidence must be obtained and 
presented in this proof? Who should be called 
as witnesses? What possible defenses should be 
anticipated? And of overall importance, how 
should all of the foregoing be accomplished? 


ARTICLE 90 


THE TRIAL COUNSEL soon discovers that 
finding what to prove offers a minimum of dif- 
ficulty. Reference to the above mentioned pub- 
lications—pages 320-324 of the Manual for 
Courts-Martial and pages 84-86 of The Law 
Officer reveals, for example, that the article 90 
offense requires proof, (a) that the accused 
received a certain lawful command from a cer- 
tain officer, as alleged in the specification; (b) 
that such officer was the superior commissioned 
officer of the accused; (c) that the accused knew 
the command was from his superior officer; ' 
and (d) that the accused willfully disobeyed 
the command. 

That the officer was the accused’s superior 
commissioned officer may be readily proved by 
having that witness merely state his rank, 
organization and relation to the accused. That 
the accused received a lawful command can be 
proved by the witness’ testimony as to what 
he said. Since there is a presumption that com- 
mands issued by a superior officer are lawful, 
lawfulness need not be shown except where the 
accused presents evidence that the order was 
illegal. The element of willful disobedience may 
be proved by direct evidence of the accused’s 
action after the command was given. For 
example: 

Trial Counsel: After you gave the command, what, 
if anything, did the accused do? 

Answer: Instead of handing me the liberty card 
as I had directed, he turned and walked away. 


Such evidence that an act was done knowingly 





1. U.S. vy. Miller, 2 USCMA 194, 7 CMR 70 (1953) ; U.S. v. Simmons, 
1 USCMA 691, 5 CMR 119 (1952); U.S. v. Wallace, 2 USCMA 
595, 10 CMR 93 (1953). 
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and purposely easily meets the test of willful- 
ness. The remaining element—knowledge of 
Ensign Alert’s officer status—can hardly be 
proven by direct evidence short of an admission 
by the accused. We therefore must turn for 
proof to the circumstances surrounding the in- 
cident. Circumstantial evidence that the ac- 
cused knew a person was his superior officer 
may be obtained from the answer to certain 
questions: 
(1) How was the officer dressed? 
(2) Did the accused look directly at the officer? 
(3) Did the officer identify himself? 
(4) Did the accused say “Sir”, “Mr.”, “Lieutenant”, 
etc.? 
(5) How far apart were the two? 
(6) Did the accused salute? 
(7) How long has the accused known the officer? 
(8) Where did the incident occur? 
(9) What is the accused’s Navy experience (recruit 
or chief)? 
(10) Generally, did the accused do any act or make any 
statement indicative of his relation to the officer? 


In our case the accused’s compliance with the 
second order to go below to his compartment is 
strong circumstantial evidence that he recog- 
nized the authority of his superior officer. 
Even the fact that Happy threw away the bottle 
could infer knowledge on his part that someone 
in authority was present. Under any given 
fact situation the trial counsel will have to un- 
earth such circumstantial evidence and bring it 
out on direct examination. During arguments 
he should give special emphasis to this evidence, 
pointing out precisely all inferences which have 
been properly raised. 


In LIGHT OF the accused’s not guilty plea, ad- 
vance notice of which has been properly given, 
a defense to the charges is anticipated. Lack 
of the requisite knowledge or intent due to 
intoxication stands out as the most likely one 
available. Unfortunately for the accused, he 
must as a practical matter, testify in his own be- 
half if such an assertion is to be successful. 
Whether he will testify to a total loss of memory 
concerning the incident or to a “convenient” lack 
of detail cannot be foreseen; however, the trial 
counsel must be prepared to explore either 
theory through  cross-examination. Before 
trial, all parties with whom the accused associ- 
ated both before and after the incident will have 
been interviewed. Discrepancies between their 
expected testimony and the accused’s version 
should be noted and thoroughly covered. How 
much he had drunk, his ability to walk or to 
speak coherently, the exact period of his mental 
lapse and the frequency of such mental lapses 
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in the past may be interesting areas of explora- 
tion. Should his testimony appear convincing 
and unshakable, detailed cross-examination 
may be discreetly abandoned. Resort to wit- 
nesses in rebuttal. One reliable witness with 
whom the accused has discussed the incident as 
only a “knowing” accused could, could well de- 
stroy the defense’s entire theory. Regardless 
of how the testimony develops, the defense must 
ultimately raise a reasonable doubt as to the ac- 
cused’s mental competency. Showing that he 
was mentally incapable (1) of entertaining a 
specific intent to defy authority or (2) of know- 
ing his superior officer, is up to the defense. Of 
course, the burden of proof of the offense never 
shifts from the government. 


ARTICLE 91 


ARTICLE 91 OFFENSES INVOLVE essen- 
tially the same problems and methods of 
proof as does the offense just discussed ; the only 
major difference between the two being the 
personnel to whom eachis applicable. It should 
be noted, however, that unless the senior giving 
the Article 91 order is in the execution of his 
office at the time, there is no presumption that 
the order is lawful. The test here is whether 
the senior is engaged in any act or service re- 
quired or authorized to be done by him by 
statute, regulation, the order of a superior or 
military usage; or generally, whether he has a 
duty to maintain discipline over the subordi- 
nate. Because of the breadth of such a test, de- 
fenses on this point are infrequently raised and 
are even more infrequently successful. 


ARTICLE 92 r 


PROVING OUR FIRST specification under this 
article requires evidence that (1) a lawful 
order to “‘stop and identify yourself” was issued 
to the accused by Will Watchful, a member of 
the armed forces, (2) the accused knew of the 
order, (3) it was the duty of the accused to obey 
the order and (4) the accused failed to obey the 
order as alleged. The first and last of these 
elements is established in much the same man- 
ner as in the Article 90 offense. Our material 
witness will, of course, be Will Watchful. 

The witness particularly should be inter- 
viewed concerning knowledge of his watch 
duties and of any written or oral orders grant- 
ing him authority to act. Whether or not he 
was authorized to issue the order affects the 
validity of our entire specification, for without 
such authority, the order is illegal and hence un- 
enforceable. Testimony that on 10 June our 
witness had the quarterdeck watch, that certain 


duties (enumerated) are required of watch 
standers, and that the accused came aboard as 
has been set forth would adequately establish 
the requisite authority for the order given. If 
contest on an issue of this type is anticipated, 
however, trial counsel must be prepared to offer 
any regulations or orders into evidence or to 
call any witness who may have given such au- 
thority through oral directive. As to applicable 
regulations set forth in the Standard Ships Or- 
ganization and Regulation Manual, the court 
could be requested to take judicial notice of the 
same.’ 

The accused’s duty to obey depends upon the 
legality of the order which in turn is dependent 
upon the authority and circumstances, as stated 
above. An instruction to this effect, given by 
the president after he has set forth the elements 
of the offense, is as follows: 


“You are further advised in this connection that an 
order issued to another by a member of the armed 
forces is lawful if it relates to a military duty and is 
one which the member of the armed forces is author- 
ized under the circumstances to give. When such an 
order is lawful, the person to whom it is issued has 
a duty to obey it if he knows of the order.” * 


Assisted by this instruction, the trial counsel 
should have no difficulty in proving the third 
element—the duty of the accused to obey. 

Failure in proof of our remaining element, 
knowledge of the order, is probably the most 
often asserted defense to an Article 92(2) 
charge. Although the Manual‘ would allow 
proof of knowledge constructively, that is by 
showing the accused should have known of the 
order had he exercised ordinary care, the Court 
of Military Appeals in U.S. v. Curtin® ruled 
that such constructive knowledge has no place 
in an Article 92 offense. The trial counsel in- 
stead, must prove that the accused had actual 
knowledge of the order. This proof may how- 
ever be by direct or circumstantial evidence. 
We have already discussed proof of knowledge 
by circumstantial evidence. In the case at hand, 
Watchful would testify that he had the accused’s 
attention (because the accused turned toward 
him or because he stepped in front of the ac- 
cused, whatever the case may be) and that the 
order was given in a voice sufficient to be heard. 
If by chance, other persons heard the command 
they should be called to so testify, stating their 
relative distances from other witnesses and the 
accused. 





2. MCM 1951, par. 147a. 

3. The Law Officer, Appendix I, p. 86.; See also Appendix II, p. 132. 
4. MCM 1951, par. 154a (4). 

5. 9 USCMA 427, 26 CMR 207 (1958). 
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The showing of knowledge will seldom be a 
problem where the order was a direct and per- 
sonal one as in our fact situation. It does be- 
come a problem, particularly in light of the Cur- 
tin decision (supra), where the order is writ- 
ten, as in the case of a ship or station order or of 
the often violated travel order. Ideally in these 
situations, a copy of the document signed by 
the accused is desired. On the other hand, 
failure to prove that the accused read or had 
ever seen the document is not necessarily fatal 
to the government’s case since our ultimate 
concern is if, not how knowledge was acquired. 
Evidence that the order was read at morning 
quarters with the accused present, that a copy 
of the order had been furnished him, that he had 
on occasion discussed portions of the same with 
shipmates, or more remotely that he had read 
the bulletin board while the order was posted 
could reasonably infer actual knowledge of the 
order. 

Before going into our last specification, let 
us suppose that the order violated was a ship or 
station order. It will be necessary to introduce 
into evidence the order violated by calling a wit- 
ness (executive officer, administrative officer, 
etc.) who maintains an official file of such docu- 
ments and questioning him as follows: 

(1) Are you the Executive Officer of this ship? 

(2) As such do you maintain a file of the original of 

all ships orders now in effect? 

(3) Does the file contain an order relating to--.------ 7 

(4) Will you please produce it. (Request the reporter 
mark this exhibit for identification). 

(5) I show you prosecution exhibit -..---..-- for iden- 
tification and ask you if it bears a date? a serial 
number? a signature? 

(6) Whose signature? 

(7) How do you recognize it? 

(8) Has this document been modified in any way since 
its date of issue? (Show exhibit to defense coun- 
sel, offering it into evidence and request permis- 
sion to withdraw it at the conclusion of the trial, 
substituting a true copy therefor.) 

(The court accepts document into evidence, direct- 
ing the words “for identification” be deleted and 
giving permission as requested). 

(9) Will you read prosecution exhibit ------ ? 

If a transfer order is involved, the trial counsel 
calls himself to the stand and authenticates the 
instrument as above in his capacity as custodian 
of the accused’s service record for the purpose 
of trial. To show that the accused failed to obey 
the order, any pertinent page 13 entries would 
likewise be entered into evidence by the witness 
trial counsel. 
ARTICLE 92(1) 


THE FAILURE TO obey general order or regu- 
lation—the least complicated of our specifica- 
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tions—requires proof of but three elements, (1) 
That there was in effect a certain lawful general 
order, (2) that the accused had a duty to obey 
such order, and (3) that he violated the order 
(in a specific manner as set forth). 

Presumably Ensign Alert has already testi- 
fied to his observations. Since the accused has 
disposed of the best evidence against him under 
this offense, we must turn again to circumstan- 
tial evidence for proof that the bottle contained 
alcoholic liquor. Having shown that there was 
a brown whiskey bottle, ask the court in argu- 
ment, why would the accused sip from an empty 
bottle? Why would he comment as he did upon 
throwing away the bottle? Isn’t the inference 
obvious? If the court is convinced beyond a 
reasonable doubt, well and good, but bear in 
mind that the trial counsel can only present 
available evidence, not create it. 


Ir WOULD BE exceedingly cumbersome and 
time consuming were the trial counsel re- 
quired to follow customary procedures in having 
doucments such as general orders and regula- 
tions authenticated and admitted into evidence. 
The concept of judicial notice is used here to 
great advantage. Judicial notice of a notorious 
fact may be taken upon mere request of the trial 
counsel and nothing more. However, in the 
case of an order, any authentic information con- 
cerning the document should be presented to the 
court at the time they are requested to judicially 
notice it. 


TRIAL COUNSEL: I request that the court take judi- 
cial notice of Article 1269, U.S. Navy Regulations 
dated 9 August 1948. In this connection, I furnish 
the court an official copy of said regulations for their 
inspection. 

PRESIDENT: Subject to objection of any member of 
the court, the court will take judicial notice of Article 
1269, U.S. Navy Regulations. 

TRIAL COUNSEL: Permission is requested to read 
into the record, that article of which the court has 
taken judicial notice. 


PRESIDENT: Granted. 


Both the general regulation and the facts sur- 
rounding its alleged violation now being in evi- 
dence to establish the first and third elements, 
our presumption that all general orders are 
legal enters to establish the remaining element, 
the accused’s duty to obey. 


IT SHOULD BE noted that the word “knowl- 
edge” has not appeared in either the pleading 
or proof of this latter specification. In the mili- 
tary a general order or regulation is akin to the 

(Continued on page 59) 
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DEPOSITIONS 


THE STATE OF THE LAW 


Soon AFTER THE enactment of the Uniform Code 
of Military Justice,’ the Court of Military Appeals de- 
termined that Article 49 of the Code, allowing the use 
of depositions, did not guarantee to an accused the right 
of “confrontation” * at the taking of the deposition. 
Therefore, the Court held that a deposition taken with- 
out the accused being present was admissible into evi- 
dence over his objection.» In the recent case of United 
States v. Jacoby,* decided May 6, 1960, the Court re- 
versed its former position and held, in part, that: “[t]he 
correct . . . construction of the Article [49]... re- 
quires that the accused be afforded the opportunity 
(although he may choose knowingly to waive it there- 
after) to be present with his counsel at the taking of 
written depositions.”* In view of this latter ruling of 
the Court of Military Appeals, it may be considered 
proper to pause for a moment to examine the current 
law concerning depositions and their use in trials by 
courts-martial. 


Article 49, Uniform Code of Military Justice, forbids the Govern- 
ment from introducing into evidence a deposition in a capital case; 
however, the defense may introduce testimony through the use of a 
deposition if he so desires. 


A “capital case” is one for which the death penalty 
may be imposed.® Except for offenses for which the 
Code provides mandatory punishments,’ the appropriate 
convening authority may make a case “noncapital” by 
directing that it be treated as “noncapital’.* There- 
after a deposition could be introduced into evidence. 
Each specification constitutes a separate “case” within 
the meaning of Article 49, UCMJ.’ 

Article 49, UCMJ, further provides that a deposition 
may be introduced by the prosecution in a noncapital 
case whenever one of the following conditions is found 
to exist: 





— 


- 10 USC 801-935. 

. U.S. CONSTITUTION, Amend. VI. 

. U.S. v. Sutton, 3 USCMA 220, 11 CMR 22, followed in U.S. v. 
Parrish, 7 USCMA 337, 27 CMR 127. 

4. U.S. v. Jacoby, 11 USCMA 428, 29 CMR 244, see also U.S. v. 

Petterson, 11 USCMA 502, 29 CMR 319, U.S. v. Lawrence, 11 

USCMA 504, 29 CMR 320. 

U.S. v. Jacoby, supra, 433. 

. Para. 15, MCM. 

Para. 15, MCM. 

. Article 49(f), UCMJ; Para. 15a(3) MCM. NOTE: At a rehear- 
ing or new trial in a case where the death penalty is permissible 
but not mandatory for the offense charged, the trial is not a 
capital case within the meaning of Article 49 if the sentence of 
the original hearing or trial was other than death. Para. 145a, 
MCM. 

9. U.S. v. Gann, 3 USCMA 12, 11 CMR 12, N.B. After the court- 
martial has reached its findings, the provisions of Article 49, 
UCMJ, forbidding the use of a deposition in a capital case by 
the Government, may be relaxed. In U.S. v. Horner, 2 USCMA 
478, 9 CMR 108, it was pointed out that when a court-martial 
has a ed its findi the maximum sentence has been de- 
termined. Therefore, the use of the deposition does not help 
support the findings. The use of the deposition in presentencing 
proceedings gives the court-martial additional information upon 
which to base an appropriate sentence. In the facts of that case 
it was also noted that the d had r ted the deposition 
and had consented to its admission. 
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(a) Where the witness resides or is beyond the State, Territory, or 
District in which the court is sitting or is more than one hundred 
miles from the place of trial.” 


DISCUSSION: If a prospective witness resides with- 
in the state or within one hundred miles from the 
place of trial, then the deposition must clearly show 
the reason why the witness is “beyond” these bounds 
at the time of trial; * e.g., he is away from his place 
of residence and beyond the geographical limitation 
set forth above. 


(b) When the witness by reason of death, age, sickness, bodily in- 
firmity, imprisonment, military necessity, nonamenability to proc- 
ess, or other reasonable cause, is unable or refuses to appear and 
testify in person at the place of trial. 


DISCUSSION: The reason why a witness is “unable” 
to testify must be clearly shown. Thus, if the oper- 
ational commitments of a ship cause it to be at sea 
and outside of the territorial waters of the United 
States, depositions could properly be used in a court- 
martial held on the ship at that time. However, the 
record should clearly refiect the circumstances in or- 
der that the inability of the witness to appear and 
testify is properly established.“ In certain cases, and 
especially when requested by the accused, the trial 
should be delayed briefiy in order to allow the witness 
to appear and testify. Failure to do so may cause the 
case to be reversed on appeal. Where the court- 
martial is held in a foreign country, the lack of a 
proper treaty agreement between that country and 
the United States may result in a foreign national 
not being subject to a service of process compelling 
him to appear and testify. In such a case, although 
the witness may reside within one hundred miles of 
the place of trial, his refusal to appear and the in- 
ability of the Government to cause this person to 
appear could be a basis for the use of a deposition of 
the witness.” When a witness appears but then re- 
fuses to testify a deposition may not be introduced 
into evidence.”* 


(c) Where the present?” whereabouts of the witness is unknown. 


DISCUSSION: In this group for example would be 
a serviceman who is to be discharged and his future 
residence is unknown. The mere fact that a service- 
man may be a witness in a court-martial is not suffi- 
cient reason for the military authorities to retain him 
in the service beyond his period of enlistment.* At 
trial the trial counsel should, through the use of 
proper official documents, plus information contained 





10. Article 49(d) (1), UCMJ. 

11. U.S. v. Dyche, 8 USCMA 430, 24 CMR 240. 

12, Art. 49(d) (2), USMJ. 

13. See U.S. v. Mulvey, 10 USCMA 242, 27 CMR 316. 

14. U.S. v. Daniels, 11 USCMA 52, 28 CMR 276. 

15. U.S. v. Stringer, 5 USCMA 122, 17 CMR 122. 

16. U.S. v. Barcomb, 2 USCMA 92, 6 CMR 92. 

17. Art. 49(d) (3), UCMJ. 

18. MARINE CORPS MANUAL, Paragraph 5602; Article C-10304 
(5) (h), BUPERS MANUAL. 
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in the deposition, establish sufficient facts for the law 
officer of a general court-martial or the president of 
a special court-martial to determine that the witness 
is more than one hundred miles from the place of trial 
or out of the state.” The trial counsel should positively 
establish the present location of the witness or the 
fact that the whereabouts of the witness is unknown. 
This can be accompanied by showing (1) that the wit- 
ness is absent; (2) that letters sent to the last known 
residence of the witness have been returned with the 
address of the person unknown; (3) that an official 
search has failed to produce the present location of 
the witness; and (4) that telephone conversations with 
relatives or friends have failed to give any indication 
of the witness’s present location.” 


Article 49 further provides that any time after charges 
have been sworn to by an accuser” either party to a trial 
may take either an oral or a written deposition unless 
the appropriate convening authority forbids it.” 


or the purpose of establishing a factual picture to il- 
lustrate how the Jacoby case will affect a local command, 
assume that the prosecution desires to take an oral depo- 
sition in a forthcoming case. The trial counsel should 
submit a written letter to the convening authority con- 
taining the following points: 


(a) Reason why the deposition must be taken; 

(b) Type of deposition; 

(c) Points to be covered in the deposition; and 

(d) Anticipated time and place of the deposition. 


If the accused has counsel the letter should be sent via 
this counsel. Where counsel has not been appointed the 
appropriate convening authority should immediately ap- 
point counsel for the accused.™* 

The accused and his counsel must then decide at least 
these three basic questions: 


(1) Would the interests of the accused be best served by objecting 
to the taking of the deposition? * 

(2) If the foregoing question is answered in the negative then does 
the accused desire to cross-examine the witness? 

(3) Regardless of the answer to the foregoing question, does the 
accused desire to be present when the deposition is taken? 


After advice of counsel and mature deliberation the 
accused may decide that he does not desire to be present 
when the deposition is taken. In such a case, the best 
practice undoubtedly would be for the convening au- 
thority to require the accused to sign a written state- 
ment setting forth the fact that he has been informed 
that the deposition of a certain person is to be held at 
a specified time and place; that he has consulted with 
counsel satisfactory to him, stating counsel’s name and 
qualifications; that this counsel has explained to the 

(Continued on page 60) 





19. See U.S. v. Ciarletta, 7 USCMA 606, 23 CMR 70. 

20. U.S. vy. Miller, 7 USCMA 23, 21 CMR 149. 

21. Article 30, UCMJ. 

22. Article 49(a), UCMJ; Para. 117a, MCM, US, 1951. 

23. See, Para. 117a, b, MCM. 

24. NOTE: Where the case is to be tried by general court-martial, 
the accused’s counsel must have the qualifications set forth in 
Article 27, UCMJ. See U.S. v. Drain, 4 USCMA 646, 16 CMR 
220. 

25. In certain instances the testimony of a witness may be so mate- 
rial to the case that he should be subpoenaed to testify in person 
before the court-martial. See, among others, U.S. v. Thornton, 8 
USCMA 446, 24 CMR 256. Cf. Para. 115, MCM. 
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PENOLOGY 


A LETTER OF COMMENDATION 





A LL of our jobs in the Navy are important to the Navy. 
Sometimes, however, it is difficult to realize that al- 
most all of these jobs offer real opportunities for what 
the fitness reports characterize as Original and Con- 
structive Professional Work. The Bureau of Naval Per- 
sonnel has a very fine and enlightened program for 
improving the administration of brigs—a program which 
has proved to be of great value to the Navy and to 
many of the people who are the Navy. If you think a 
little deeper than the surface, you will realize that 
good brigs, well and sympathetically administered, are 
an important part of the great tradition that “the Navy 
takes care of its own”. 

Brigs are not, of course, the responsibility of Navy 
lawyers. We do, however, have a special interest in 
their administration. A very impressive case recently 
came to light of a Brig Officer who, through putting extra 
effort into his job and giving extra thought to it, man- 
aged to make improvement even beyond the overall pro- 
gressive program which applies to brigs Navywide. 
Equally impressive is the understanding and thought- 
ful recognition given to his very real accomplishments 
by his Commandant, in these words: 

“The Commandant desires to commend you, upon the 
occasion of your detachment... for an outstanding per- 
formance of duty as Brig Officer ... During your tour of 
duty ... substantial changes directly attributable to 
your own efforts have been effected in the administration 
and operation of the (station) Brig. After your com- 
pletion of an eight-week course in Penology at the Insti- 
tute of Correctional Administration, American Uni- 
versity, Washington, D.C., for which attendance at that 
course was the result of your own idea and initiative, 
you proceeded to train all of the staff personnel of your 
unit in duties concerned with counselling, administration, 
and the control and supervision of the brig inmates. 
A number of procedures which you instituted have been 
noted by the Commandant with approval and are worthy 
of specific mention herein. A counsellor system was 
established whereby mature and experienced petty 
officers are assigned the duty of both individual and 
group counselling for the confinees. A parolee system, 
under which deserving and well-behaved confinees are 
permitted to engage in different types of work and to 
perform various duties in the Navy Building and its im- 
mediate vicinity with some relaxation of restraint, was 
put into effect. This system, it is remarked, is operating 
most effectively. A correctional Advisory Board, consti- 
tuted by the Brig Officer, a Medical Officer, a Chaplain, a 
Legal Officer, and two Brig petty officer counsellors, 
was organized for the broad purpose of reviewing 
records of the confinees with a view to making suitable 
recommendation relative to their local confinement status 
and decisions as to their ultimate restoration to duty or 
discharge. More attention to psychiatric and psycho- 
logical problems, with which some confinees are con- 

(Continued on page 60) 
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DISOBEDIENCE (Continued from page 56) 
Codes and Statutes of the several states and of 
the federal government. Just as a civilian need 
not “know” of the laws against gambling to be 
prosecuted thereunder, the service man need 
have no “knowledge” of a general order or reg- 
ulation in order to be guilty of its violation, for 
knowledge of such is conclusively presumed. 
The real problem is in determining what con- 
stitutes the general order which we are refer- 
ring to. An analysis of conflicting court deci- 
sions on the question is beyond the scope of 
this article, the same having been adequately 
discussed elsewhere.® To avoid any question, 
however, the rule that only “major” commands 
which are not more than one step removed from 
the departments of the Army, Navy and Air 


| Force and the Headquarters of the Marine 


Corps and Coast Guard’ are authorized to issue 
general orders may be safely followed. The 
relative ease of proving general order violation 
as opposed to an Article 92(2) violation is 
obvious. Yet all too often, an accused will be 
laboriously tried under the latter charge (gen- 
erally involving a ship or station order) for an 
act which is also in violation of a general order. 
For this reason, trial counsel should check the 
specifications and notify the convening author- 
ity of any possible general order violation. 

Although we have discussed the charges in- 
dividually in the order listed, during actual trial 
it would be appropriate to call witnesses in 
the chronological sequence of events. So doing 
tends to maintain the court’s interest, avoids 
confusion and generally creates a smoother pro- 
ceeding. Whether any available by-standers 
should be called to corroborate our material 
witnesses would depend largely upon how con- 
vincingly the latter have testified. Since repeti- 
tious testimony should be avoided anyway—but 
not at the risk of failing to establish a critical 
point—it may be an effective tactic to hold a good 
corroborating witness in reserve so that he may 
be loosed in rebuttal. The trial counsel should, 
bearing in mind that the court is a stranger to 
the case, consider all aspects of the evidence 
whether it be documents or testimony in de- 
ciding the proper order of presentation. 


THE FOREGOING HAS been an attempt to aid 
the inexperienced trial counsel in proving dis- 
obedience under a given set of facts which might 
typically arise. Let us in concluding consider 
some of the broader principles of the law of 
disobedience. 





6. See Johnson, Violations of Military Orders and Regulations— 
The State of Law, JAG JOURNAL, Aug. 1959, p. 15. 
7. U.S. v. Stone, 9 USCMA 191, 25 CMR 453 (1958). 
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An order must be a positive and unequivocal 
mandate from a superior authorized to give the 
order to an inferior, directing him to do or re- 
frain from doing something. Neither the 
language used nor the method of transmission 
is important, however, so long as the order is 
capable of being understood as such. Phrasing 
an order in polite terms using such words as 
“please” does not destroy its effect as an order; 
however, the order must amount to more than a 
mere request or suggestion.® 

Orders, if properly pleaded are presumed to be 
lawful and if disobeyed for lack of legality the 
accused assumes the risk. He then has the 
burden of providing for example that the order 

(1) was not authorized to be given, (2) was 
given for the sole purpose of increasing the 
punishment for an expected offense i.e., where 
the accused is ordered not to commit an expected 
offense,® (3) has as its sole purpose the attain- 
ment of some private end, (4) was given as a 
means of unauthorized punishment,” or (5) has 
unreasonably deprived the accused of his per- 
sonal or constitutional rights. 

In addition to the defenses of illegality and 
lack of knowledge, the defense of inability to 
comply is occasionally raised, based upon either 
physical or financial incapacity. Orders re- 
quiring expenditure of personal funds would 
appear to be lawful provided the officer so 
ordering has a right to demand such expenditure 
as a legitimate function of command, as for ex- 
ample, where a haircut is ordered. However, 
no hard and fast rule has been laid down and 
each case is treated generally on its own merits 
both as to financial “ and physical *? inability. 


WITH REGARD TO lesser included offenses 
under disobedience, they will most likely arise 
where the Government has failed to prove 
willfulness under Articles 90 and 91. Wilful- 
ness as stated previously implies doing an act 
knowingly and purposely, it being a term which 
the court, based upon common experience, will 
have to infer from the circumstances. Should 
a reasonable doubt arise in the mind of the court 
that the particular disobedience was willful, the 
accused cannot be found guilty under Article 90 
or 91. Should this point be reasonably raised 
at any time during the case in chief, an instruc- 
tion on the elements of Article 92(2) should be 
given as a lesser included offense. Where for 





8. U.S. v. Pauley, 3 CMR 827 (1952). 

9. MCM 1951, par. 169b. 

10. U.S. v. Robertson, 17 CMR 684 (1954). 

11. U.S. v. Pinkston, 6 USCMA 700, 21 CMR 22 (1956). 
12. U.S. v. Heims, 3 USCMA 418, 12 CMR 174 (1953). 
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example under our fact situation, the accused’s 
drinking of an intoxicant could have affected his 
specific intent to defy authority such an instruc- 
tion would be required. Trial counsel should 
be aware, however, that lack of knowledge 
under Article 90 charge does not open the 
door for the lesser offense of failure to obey 
for if there was no knowledge there was no of- 
fense whatever. 

A final word is in order on the concepts of 
superior and inferior as we have been discussing 
these terms. As applied to officers under Article 
90, m, superiority may be by rank or by com- 
mand. If by rank, the superior must be senior 
by at least one or more grades—there being no 
seniority based upon date of rank—and the offi- 
cer must be a member of the same armed force 
as the accused. If senior by command, which 
concept takes precedence over seniority by rank, 
the parties may be of different armed forces, the 
requirement being that the accused is inferior 
in the chain of command. In the case of war- 
rant officers, non-commissioned officers and 
petty officers under Article 91, the rank concept 
only is applicable, there being no seniority by 
command. Here too, the superior must be 
senior by one rating or more. 


DEPOSITIONS (Continued from page 58) 
accused his rights concerning being present during the 
taking of the deposition; and that he desires to waive 
these rights. The record of trial should have this state- 
ment attached to it to clearly indicate that the accused 
understood his right, but chose “knowingly to waive it 
thereafter.” 

Where, however, the accused desires to be present 
during the taking of the deposition the command must 
afford him this right.” 

If the deponent is a serviceman presently located at 
the command but due for transfer or discharge, it is a 
relatively simple matter to take the deposition with the 
accused present before the witness departs. Thereby 


all of the requirements of the Jacoby case will have been 
met. 


WHERE THE WITNESS is not present at the com- 
mand, it will be necessary to either send the accused to 
the place where the deposition is to be taken or to sub- 
poena the witness to testify at trial. The accused’s 
alleged criminal acts or his past record of conduct may 
be of such a nature that the convening authority con- 
siders him to be a security risk and does not desire to 
allow the accused to go to the proposed location for the 
taking of the deposition. Furthermore, transporting 
of the accused, armed guards, counsel, and other per- 
sonnel may become so cumbersome that the convening 
authority determines that the taking of a deposition is 
not feasible. In such a case the witness should be sub- 








26. The accused must renew his objection at trial of the failure to 
afford confrontation, or it may be deemed to have been waived. 
Cf. ACM S~-18684, Smith, dec. 10 Feb. 1960. (Unpublished) ; pet. 
den. 11 July 60 Docket No. 14,156. 
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poenaed to testify at the trial. As noted above, a depo- 


sition may be used when certain conditions are found 4 
to exist, but it should also be borne in mind that the — 


service of process, compelling a witness to appear and ~ 


testify, runs throughout any part of the United States, | 


its territories and possessions.” 

In the case of a witness who is a foreign national 
residing outside the United States, its territories and 
possessions, an entirely different problem is presented. 
If the trial is to be held in that foreign country, a treaty 
may provide a means of producing the witness at trial, 


or if no treaty provisions are available it may be that | 


the prospective witness will voluntarily appear at the 
trial. When the trial is to be held in the United States, 
a request through the chain of command to the State 
Department requesting the presence of a certain foreign 
national might be appropriate. Through appropriate 
diplomatic communications it may be possible to per- 
suade the witness to travel to the place of trial to tes- 
tify. This latter situation would undoubtedly be very 
time consuming. 

In conclusion, it is submitted that when a party to a 
trial deems that a particular witness’ testimony is 
necessary, the Uniform Code provides several lawful 
means of producing this testimony. The ruling of the 
Court of Military Appeals in the Jacoby case, supra, 
has presented some new problems but they do not appear 
to be insurmountable. The benefit that the accused 
receives from the right of confrontation will have to be 
determined at some future date. However, the rule 
will insure his Constitutional rights and privileges, as 
well as those given to him by the Congress of the United 
States in the Uniform Code. 


MAJOR ELVIN R. COON, JR., USMC 
Office of the Judge Advocate General 


27. See Art. 46, UCMJ, Para. 115, MCM. 


PENOLOGY (Continued from page 58) 
fronted, was lent by your efficient coordination with 
specialists from the U.S. Naval Hospital, Chelsea, and 
Boston University. These specialists are available to 
assist in brig counselling. Liaison with civic and other 
governmental organizations in this area, such as Alco- 
holics Anonymous and the Veterans Administration, 
which are able to lend advice on matters of brig adminis- 
tration and the counselling of confinees, has been estab- 
lished. In the field of administration, you have set up 
a new record system providing for the keeping of 
permanent information on the character and background 
of each confinee. Such a system has proved of value in 
the cases of repeated offenders confined at the Brig. 
* ok * 

“In view of the many changes which you have 
successfully effected in the operation of the Brig... . 
and which are not at this time found in the ordinary 
brig, the problems involved in the over-all administra- 
tion of that facility have been greatly reduced or 
eliminated. Your efforts should serve to facilitate the 
duties and responsibilities of your successor. 

“For your outstanding initiative, interest, and admin- 
istrative ability, as reflected by the accomplishments re- 
ferred to above, you are hereby commended.” : 
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(Continued from page 46) 

CDR Robert H. McCarthy, USNR, from NAS, Memphis 
to ComFourteen. 

LCDR Charles E. McDowell, USN, from JAGO to 
COMSERVPAC. 

CDR Charles J. Mackres, USNR, from ComEleven to 
NAS North Island, San Diego. 

CAPT William M. Mark, USNR, from ComEleven to 
JAGO. 

CAPT Hugh Harr Miller, Jr., USN, from CNATRA to 
ComThirteen. 

CDR James H. Miller, USNR, from ComSix to COM- 
FLTACTS, Sasebo, Japan. 

CAPT Ralph T. Moloney, USN, from JAGO West Coast 
to NavBase, Los Angeles. 

LCDR Thomas J. Moran, USN, from COMNAVPHIL 
to ComFour. 

CDR John D. Moroney, USN, from COMSERVPAC to 
JAGO, West Coast. 

CAPT Walter J. Murphy, USN, from NavBase GTMO 
to JAGO. 

CAPT Kenneth S. Nelms, USN, from Sending State 
Office, Rome to MINPAC. 

CAPT Herbert L. Ogden, USN, from CINCLANTFLT 
to ComEleven. 

CDR Paul M. Owen, USN, from NavBase, Key West to 
JAGO. 

CAPT Geoffrey E. Carlisle, USN, from NavBase, Los 
Angeles to U.S. Taiwan Defense Command. 

LT William F. Cole, Jr., USN, from ComTwelve to 
USN PG School, Monterey. 

LT Frederick A. Cone, USNR, from JAGWC to Com- 
Twelve. 

CAPT Jack C. Davis, USN, from ONM to JAGO. 

CDR Joseph A. Doherty, USNR, from COMFAIR- 
JAPAN to JAGO. 

LT Edward R. Fink, USN, from NAS, Barbers Point 
to COMNAB 14ND. 


CAPT James A. POTTER, III, USN, from CNABATRA 
to ComNavBase, Key West. 

CAPT Charles E. Rice, Jr.. USN, from ComDesLant to 
OLA. 

CDR John W. Ryan, Jr., USN, from JAGO to COM- 
SERVRON 6. 

LTJG George M. Scheer, Jr., USNR, from SNJ (under 
inst.) to NAS, Pensacola. 

CAPT Richard J. Selman, USN, from COMSIXTHFLT 
to SNJ, Newsport. 

CDR John W. Shields, USN, COMFAIR, Quonset to 
ComSubBase, New London. 

CAPT Jerry R. Siefert, USN, COMCRULANT to JAGO. 

CAPT Thomas P. Smith, Jr.. USN, from OLA, to 
CINCUSNAVEUR. 

CDR Richard K. Stacer, USNR, From NavSta, Tongue 
Point, Ore., to ComSeventeen. 

CDR Clark C. Totnerow, USNR, from ComFour to 
FMF Lant. 

LCDR Andrew J. Valentine, USN, from JAGO to Staff, 
COMSIXTHFLT. 

CAPT James T. Warns, USN, from JAGO to ComNine. 

LTJG Paul A. Wille, USNR, from SNJ (under inst.) to 
NAVSTA, San Diego. 

CDR Werner Windus, USNR, from NAS North Island 
to PRNC. 

CAPT Max D. Wiviot, USN, from COMPHIBLANT 
to JAGO. 

LT William J. Aylward, USNR, from SerScolCom’d 
NTC, Great Lakes to AdCom NTC, San Diego. 

LT Stanley L. Beck, USN, from NavSta San Diego to 
Phib Base, Coronado. 

CDR Lazar H. Benrubi, USNR, from ComSix to JAGO. 

CAPT Howard J. Bergman, USN, from ComThirteen 
to JAGWC. 

CDR Thomas E. Blade, USN, from BuPers to ComSix. 

CDR Harold E. Byrd, USNR, from 2nd Mar Div. FMF 
GroundLant, Camp Lejeune to RecSta, Treasure 
Island, San Francisco. 





RECENT JAG OPINIONS 


INTOXICANTS—Use on Bases, Naval Stations and other Installa- 
tions—Effect of State Law Regulating Sale to Minors. 


@ A Commanding Officer of a naval installation in the 
State of Maryland requested the opinion of the Judge 
Advocate General by stating the following specific ques- 
tion: 

“May the Commanding Officer, U.S. Naval Propellant 
Plant legally promulgate regulations authorizing the 
sale of 3.2 alcoholic content beer to authorized members 
of the Enlisted Club, Naval Propellant Plant and the 
Enlisted Club, Marine Barracks, Naval Propellant Plant 
who are 18 years of age and older, where such regula- 
tions would be at variance with the laws of the State of 
Maryland?” 

The Commanding Officer reasoned that inasmuch as 
the boundaries of the installation were within the ex- 
clusive jurisdiction of the United States, that the Mary- 
land laws had no application to the installation. (The 





Maryland law prohibited the sale of alcoholic beverages 
to persons under 21 years of age.) In an opinion to the 
Commanding Officer, the Judge Advocate General stated 
as follows: 

“General Order No. 15 states in part: 

‘Subject to such administrative regulations as the 
Chief of Naval Personnel or the Commandant of the 
Marine Corps may issue, commanding officers shall issue 
detailed alcoholic beverage control instructions. These 
instructions shall include a prohibition of sales to minors 
and shall in this and other respects be in conformity with 
applicable local laws. . . .’ (Italic supplied.) 

“In accordance with this authority, the Chief of Naval 
personnel, has promulgated regulations authorizing Dis- 
trict Commandants to permit the sale and dispensing of 
beer and ale in enlisted men’s clubs, subject to detailed 
control instructions issued by commanding officers. 
(Manual For Chief Petty Officers’ Messes and Enlisted 

(Continued on page 63) 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Disability Severance Pay—tLess Than Six 
Months’ Active Service 


@ The Legislative history of the disability severance 
pay provisions in section 403 of the Career Compensation 
Act of 1949 indicates a Congressional intent that mem- 
bers of the Uniformed Services with less than six 
months of active service would not be entitled to sever- 
ance pay, and the specific elimination of fractions of a 
year of less than six months in the computation of sever- 
ance pay in 10 USC 1212(B) requires the conclusion that 
members with less than six months of active service 
at time of separation are not entitled to disability 
severance pay. Comp. Gen. decision B-140704 of 16 
October 1959. 


MILITARY PERSONNEL—Gratuities—Reenlistment 
Service Not Preceded By Enlisted Service 


Bonus—Officer 


@ A member of the Uniformed Services who, following 
release from active service as a commissioned officer in 
the Officers’ Reserve Corps, enlisted in the Regular 
Army prior to July 16, 1954 (the date of the reenlistment 
bonus act which added section 208 to the Career Com- 
pensation Act of 1949) is regarded as being entitled to 
a reenlistment bonus for a 1950 enlistment under section 
207 of the Act. There is no requirement in subsection 
207 (A) or (B) that the officer service must have been 
preceded by enlisted service, and such a limitation in sub- 
section 207(D) is not to be construed to disqualify 
members otherwise entitled to a reenlistment bonus un- 
der subsections 207 (A) and (B). Therefore, the mem- 
ber’s reenlistment in 1957 following the 1950 enlistment 
and another in 1951 must be regarded as a third re- 
enlistment for payment of the bonus under section 208 
of the Act. Comp. Gen. decision B-89178 of 21 October 
1959. 


MILITARY PERSONNEL—Retirement Ord er s—Effective 
Notice—Active duty pay—De Facto Rule 


date— 


@ To permit payment of active duty pay and allowances 
to members of the Uniformed Services after the first of 
the month in which their retirement is effective until 
the retirement orders are actually delivered to the mem- 
ber, it must be shown that the member did not receive 
notice of his retirement orders until they were delivered. 
However, in cases where advance notice of retirement 
orders was given but such orders were not delivered, 
and an attempt was made to revoke them after they 
became effective and replace them with orders which 
direct retirement at a later date, the member would have 
had no notice or knowledge of the lack of legal authority 
and his active service even after notice would be under 
color of authority for application of the De Facto Rule 
to permit repayment of pay and allowances collected for 
such period. Comp. Gen. decision B-140268 of 26 
October 1959. 
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MILITARY PERSONNEL—Civilian Disability Compensation and Re- 
tired Pay Based on Reserve Service—Tawes case 


@ The Rule in the case of George V. Tawes v. United 


A 


States, C. Cls. No. 318-58, that the money allowance © 


paid for disabling injuries in civilian employment under 
the Federal Employees’ Compensation Act is “Pay 
incident to such [civilian] employment” as that term is 
used in section (B) of the Act of July 1, 1947, 10 USC 
371(B), which permits retired members of the reserve 


components of the Uniformed Services to receive retired | 
pay based on reserve service concurrently with civilian | 


disability compensation will be followed in similar cases. 
Comp. Gen. decision B-122353, B-125936 of 29 Oct. 60. 


MILITARY PERSONNEL—Travel Expenses—Return to Official Sta- 
tion over weekends, etc. 

@An amendment to the Joint Travel Regulations to 
provide that members of the Uniformed Services who 
voluntarily return from temporary duty stations to 
their permanent stations or places of abode over week- 
ends, holidays, etc., may be reimbursed for the travel 


not to exceed the per diem which would have accrued © 


had they remained at the temporary duty station is 
proper under section 303(A) of the Career Compensa- 
tion Act of 1949, 37 USC 253, which not only authorizes 


payment of travel allowances to members away from | 


their designated posts of duty under orders but permits 
the Secretaries concerned to establish or to adjust those 
allowances by regulation. Comp. Gen. decision B- 
140106 of 29 October 1959. 


MILITARY PERSONNEL—Travel—Prisoners Discharged From Civil 
Prisons 


@® The term “discharged prisoners” in Section 303(E) 
of the Career Compensation Act, which defines the 
classes of military personnel entitled to travel and 
transportation at Government expense, has reference 
to prisoners discharged from United States military con- 
finement facilities rather than to former members dis- 
charged under other than honorable conditions upon 
release from confinement in civilian prisons. Therefore, 
the travel and transportation authority in Section 303 
of the Career Compensation Act of 1949 may not be 
used as authority for furnishing transportation and 
subsistence at Government expense for former mem- 
bers released from civilian prisons. Comp. Gen. de- 
cision B—140090 of 18 September 1959. 


MILITARY PERSONNEL—Retired Enlisted—Discharge Effect 


@ A retired enlisted man of the Regular Marine Corps 
was issued an undesirable discharge under the authority 
contained in section 6 of the Naval Reserve Act of 1938. 
This undesirable discharge was subsequently determined 
to be inapplicable to enlisted men on the retired list of 
the regular Marine Corps. The Comptroller General 
held, therefore, that it was invalid discharge, issued 
without authority of law, and does not terminate the 
member’s status. He was, therefore, entitled to receive 
retired pay after the issuance of the discharge. Comp. 
Gen. decision B—140287 of 25 August 1959. 
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(Continued from page 61) 
Men’s Clubs Ashore 1955. NAVPERS 15800). Such 
local control instructions are required to conform in 
general to applicable local laws and must include a pro- 
hibition of the sale or service of alcoholic beverages to 
minors. 

“General Order No. 15 was issued in implementation 
of Article 1269 Navy Regulations. This Article pro- 
vides in pertinent part: 

‘The introduction, possession, or use of alcoholic 
liquors for beverage purposes, or for sale is prohibited 
within Naval shipyards, Marine barracks, Naval sta- 
tions, and other places ashore under the jurisdiction of 
the Navy Department which are located in states, terri- 
tories, or insular possessions in which the possession or 
use of such liquors for beverage purposes is not per- 
mitted by law. Subject to the foregoing, the introduc- 
tion, possession, and use of alcoholic liquors for beverage 
purposes are authorized within Naval stations and other 
places ashore under Naval jurisdiction, to the extent 
and in such maner as the Secretary of the Navy may 
prescribe.’ 

“In considering the relation between Article 1269 and 
General Order No. 15, the Judge Advocate General 
stated: ‘Article 1269 of Navy Regulations in effect re- 
quires conformity with applicable laws, and it has been 
so interpreted by the Secretary in issuing General Order 
No. 15.2. (JAG LTR JAG:II:1:MHS:gge of 25 July 
1955) It is significant to note that nowhere in the cited 
General Order, Article 1269, or Bureau of Personnel 
directives, is the sale of alcoholic beverages conditioned 
upon the jurisdictional status of the installation at 
which the sales are made. It is considered that a basic 
intent of General Order No. 15 is to mandate compliance 
with the local laws. 

“In view of the foregoing it is the opinion of the Judge 
Advocate General that the answer to the question pro- 
pounded must be in the negative.” (JAG:131.1:PHH:pt 
Ser: 2807 of 16 May 1960.) = 





COUNSEL DURING INTERROGATION 
(Continued from page 50) 
One further problem remains in this area 
and this relates to instructions. This problem 
arises in the case where there is clearly conflict- 
ing evidence as to whether or not the suspect 
asked for counsel during interrogation and 
whether he was misinformed of his rights in 
that regard. It is plain that the Gunnels deci- 
sion ‘‘added to” the operational facts of admis- 
sibility. Normally, the prosecutions, in laying 
the foundation for the admission of a confes- 
sion, must prove that the accused was ade- 
quately warned in accordance with Article 
31(b), and that the confession was voluntary; 
i.e., no coercion, unlawful influence or induce- 
ment. Gunnels does not further require the 
prosecution to prove on its own motion that the 
accused did not request counsel during interro- 
gation, or that he was properly advised on this 


subject. Such proof is necessary only when 
the issue is raised by the accused. When the 
issue is raised and sharply contested and the 
confession is admitted by the Law Officer 
(President) the question of an appropriate in- 
struction arises. If the Gunnels rule were con- 
sidered an ingredient of “voluntariness”, then 
perhaps the classic instruction on voluntariness 
would suffice. However, as shown above, there 
is strong argument to support the proposition 
that the Gunnels exclusion is an exclusionary 
rule of evidence independent of Article 31. If 
this is the case, then it seems that in addition to 
the usual instructions on voluntariness the Law 
Officer (President) must instruct the Court 
that if the Court found the accused requested 
the advice or assistance of a lawyer, and this 
was refused, the Court should reject the con- 
fession and disregard it as evidence in the 
case.** 


COMPARISON—FEDERAL PROCEDURE 
AND THE MALLORY RULE 


In ORDER TO better understand the Gunnels 
exclusion and perhaps to predict the direction 
of its future development, it should be helpful 
to examine one segment of the pre-trial proce- 
dure in the civilian Federal system. What fol- 
lows is a brief discussion of duties imposed upon 
federal civilian investigators by the United 
States Supreme Court in the exercise of its su- 
pervisory power over the administration of 
criminal justice in the Federal courts. This 
subject has been most aptly described by one 
commentator as the “McNabb-Mallory 
Miasma.” * 

The early standard used in the federal courts 
to determine the admissibility of an extra-judi- 
cial confession was simply whether the confes- 
sion was made freely, voluntarily, and without 
compulsion or inducement.2> Then, in 1943, 
came McNabb v. United States. At the time 
the McNabbs were arrested federal statute re- 
quired federal officers to take arrested persons 
before a commissioner for arraignment.2” The 
McNabbs were arraigned only after two days 
of questioning during which they confessed. 
Much of the confusion which resulted from the 
Supreme Court decision striking down their 
conviction arose from the imprecise manner in 
which the court stated its rationale. On the 


23. CM 398074, Oakley, 27 CMR 560. 

24, Prearraginment Interrogation and the McNabb-Mallory Miasma: 
A Proposed A d t To The Federal Rules of Criminal Pro- 
cedure, 68 Yale L.J. 1003 (1959). 

25. Ziang Sung Wan v. U.S., 266 U.S. 1 (1924); Wilson v. U.S., 162 
U.S. 613 (1896). 

26. 318 U.S. 332 (1943). 

27. Act of Aug. 18, 1894, c. 301, 28 Stat. 416. 
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one hand, the opinion indicates that incrimi- 
nating statements are inadmissible solely be- 
cause they are obtained during an illegal delay 
in the contravention of a congressional man- 
date.** Contradictorily, the opinion implies 
that the presence of aggravating circumstances 
is necessary for exclusion.» The confusion 
and inconsistency which this ambiguity caused 
in the lower federal courts ® was not entirely 
unpredictable. The situation was not helped 
appreciably by the later holding of the Supreme 
Court in United States v. Mitchell * which indi- 
cated that the unlawful delay must induce the 
confession to warrant exclusion. This was a 
rule even more difficult to apply than the “ag- 
gravating circumstances” notion of McNabb. 


IN 1948 THE McNabb rule was clarified to 
some extent by the decision on the Supreme 
Court in United States v. Upshaw.” Speaking 
for a sharply divided court (5-4) Mr. Justice 
Black stated that the McNabb decision was 
based solely on illegal detention, and that ag- 
gravating circumstances were mentioned 
merely to show “that the record left no doubt 
that the McNabbs were not promptly taken be- 
fore a judicial officer . . . but instead were 
held for secret questioning.” ** Thus, the ma- 
jority opinion in Upshaw dispelled the idea of 
a dual requirement of both illegal detention and 
aggravating circumstances. Now it seemed 
clear that illegal detention alone was sufficient 
for exclusion. However, despite the emphatic 
language of the Upshaw opinion, the lower fed- 
eral courts were yet incredulous. For example, 
in Pierce v. United States * the District of Co- 
lumbia Circuit Court stated that “illegal deten- 
tion . . . standing alone and without more, 
does not invalidate a confession made during 
its continuance.” * Furthermore, while the 
Upshaw decision endeavored to remove one 
source of confusion, it gave rise to another per- 
haps even more vexing. At the basis of this 
decision was Rule 5(a) of the recently promul- 
gated Federal Rules of Criminal Procedure. 
Rule 5(a) provides in effect that a federal officer 
making an arrest shall take the arrested person 
“without unreasonable delay” before a commis- 





. 318 U.S. 332, 345 (1943). 

. Id. at 344. 

. As an example of the diverse conclusions reached in the lower 
federal courts, compare U.S. v. Hoffman, 137 F. 2d 416, 421 (2d 
Cir. 1943), with U.S. v. Corn, 54 F. Supp. 307, 310 (E.D. Wis. 
1944). 

- 322 U.S. 65 (1944). 

- 335 U.S. 410 (1948). 

. Id. at 413. 

- 197 F. 2d 189 (D.C. Cir. 1952), cert. den. 344 U.S. 846 (1952). 

5. Id. at 193. 
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sioner. Thus, the question of what constitutes 
an unreasonable delay now became the focal 
point of federal court controversy. Various 
reasons for delay began to receive judicial ap- 
proval,* and it was apparent that the lower 
federal courts were in need of more definite 
guidelines in this area. 

Some guidance in this regard came with the 
now celebrated decision in Mallory v. United 
States.* Here the Supreme Court forcefully 
reaffirmed the rule of Upshaw that unnecessary 
delay alone calls for exclusion. Further, the 
Court addressed itself directly to the problem 
of defining “unreasonable delay”. In general, 
the Court held that while Rule 5(a) allows fed- 
eral investigators little more leeway than the 
ordinary administrative steps required to bring 
a suspect before the nearest available magis- 
trate, mechanical obedience is still not 
required.” In other words the Court acknowl- 
edged that delay, of itself, is not inherently evil, 
and that a confession adduced during a reason- 
able delay will not necessarily be excluded. 

Thus it can be seen that the federal courts 
have also “added to” the operational facts of 
admissibility of confessions. In addition to the 
usual showing of voluntariness, it must now be 
shown that there was no “unreasonable delay” 
in arraigning the suspect. It is interesting to 
note that throughout the McNabb-Mallory con- 
troversy there has been no significant attention 
given to the question of right to counsel during 
pre-arraignment interrogation. It is probably 
considered that this issue is settled by rule 5(b) 
of the Federal Rules of Criminal Procedure 
makes it the duty of the commissioner upon ar- 
raignment to inform the suspect, inter alia, of 
his right to retain counsel. Therefore there is 
presumably no obligation on the part of the fed- 
eral arresting officer to so inform him. 

This brief comparison between federal civil- 
ian procedure and military procedure reveals 
that the pre-arraignment rights of the military 
suspect are somewhat broader with respect to 
the advice he must be given by his arresters. 
The deep concern for the rights of the military 
suspect during this crucial interval probably 
stems largely from a basic concern with the po- 
tentially coercive impact of pressures which may 
be present in a military structure. 


36. 





See U.S. v. Walker, 176 F. 2d 564 (2d Cir. 1949), cert. den. 338 
U.S. 891 (1949) magistrate unavailable for two days); Haines v. 
U.S., 188 F. 2d 546 (9th Cir. 1951), cert. den. 343 U.S. 946 
(1952) (delay justified to allow police additional time to verify 
information). 

. 354 U.S. 449 (1957). 

. Id. at 453. 

. Id. at 455. 
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